[image: image1.png]Lawlink Chilldren's Cowrt

now south waios.
New South Wales

Q




THE CHILDREN’S COURT OF NEW SOUTH WALES
Children’s Law News


IN THE CHILDREN’S COURT 

OF NEW SOUTH WALES

AT ST JAMES

File No: 258 of 2002

MITCHELL CM

29 OCTOBER 2003

IN THE MATTER OF ‘JACKSON’

This is a care application commenced on 29th May, 2002 by the [DoCS] Director-General’s application seeking an “order in favour of the Minister solely [all aspects] [s79(1)(b)]” and “Contact orders under S86(1)(a).”   The application relates to the child ‘Jackson’ who was born on the [       2002].   The case was established on the grounds provided in sections 71 [c], [d] and [e] of the Children and Young Persons (Care and Protection) Act 1998 on 29th August, 2002 and, on 26th November, 2002, final orders were made in this court placing the child in the parental responsibility of the Minister until he shall have attained the age of eighteen years in relation to all aspects of parental responsibility except contact and, in particular, the nature and extent of the contact between Jackson and his mother, ‘Ms K’.   On the same day, an interim order was made that, pending further order, Jackson have contact with his mother, supervised at the discretion of the Minister, for two hours every two months.

Then, on 28th January, 2003 the interim contact order was varied to provide, inter alia that, pending further order, Jackson’s contact with his mother be increased to two hours per month and there was a further order that, otherwise, parental responsibility for the child as to contact be vested in the Minister pending further order.            

The issue still to be decided relates to Jackson’s future contact with his mother who was in custody at the time of both orders.   And the threshold issue which has arisen is whether the court has power to deal to finality with different aspects of parenting [in this case, contact on the one hand and parental responsibility for all other aspects of parenting, on the other] at different times and whether, in this case, final orders for contact may now be made.   Ms. Howard appeared for the Director-General and Mr. McLachlan appeared in Jackson’s interests. 

On behalf of the Director-General, Ms. Howard reminded the court that the direction provided in section 94 requires the court to move as expeditiously as possible to make final decisions and, wherever possible, to avoid adjourning matters unless, as section 94(4) provides, “it is in the best interests of the child or young person to do so or there is some other cogent or substantial reason to do so.”   In the same vein, she drew the court’s attention to section 70A which prohibits interim orders unless the court is satisfied that such are necessary in the interests of the subject child or young person and are preferable to the making of a final order or an order dismissing the proceedings.   She went on to submit that, because the Act does not specify the power to make final orders at different stages of the proceedings, it follows that the power to do so is an implied power whose very existence is dependent upon and subject to the objects and principles at be applied in the administration of the Act as recited in sections 8 and 9 as well as to sections 94 and 70A.

I wonder whether the power really is an implied power as Ms. Howard suggests.   Rather, it seems to me that the power to make a variety of care orders is express and, in the context of the Act generally and subject, inter alia, to the application of the objects and principles in sections 8 and 9, is available to be exercised.   In the present case, before the Mother was released from custody, there appeared to be cogent and substantial reasons to defer a final decision as to Jackson’s contact with her and such course appeared to be in his best interests and not inconsistent with the Act generally or sections 8, 9, 70A and 94 in particular.  

It appeared to me, when the matter came before me in November, 2002 and again in January, 2003, that in all the circumstances including Jackson’s age, it was preferable in his interests that matters to do with his contact with his mother should be determined as soon as possible after her release from custody rather than immediately.   At the time, it was expected that the Mother would be released from prison at a relatively early date although, in the event, she has been rearrested and is in gaol once again.   It appeared preferable to defer making final decisions with regard to those matters until Ms.K’s release from custody rather than to leave them undisturbed or to try to deal with them at the most unfavourable time while she was at the huge disadvantage of being incarcerated.   At that time, it seemed to me that to proceed immediately to final orders with regard to contact posed special difficulties to say nothing of the risk of putting Jackson’s mother and his long-term carers to the uncertainty and inconvenience of further litigation.

In those circumstances, I think that the requirements of sections 94 and 70A were observed and that the objects and principles in sections 8 and 9 were complied with and that none of those provisions inhibited the court making the orders of 26th November, 2002 and 28 January, 2003 nor prevents it now turning to a final resolution of the matter of Jackson’s contact with his mother.

Section 86 provides power to make orders for contact and to determine some of the details of that contact as to frequency, duration and whether or not the contact should be supervised.   The power is quite limited in a number of areas.   It is the minimum requirements as to frequency and duration of contact that may be specified by an order.   Only with difficulty if at all can the court prohibit extra contact over and above the minimum contact provided in the order.    An order for supervision requires the consent of the supervisor or, in most cases, the Director-General.   There must be an application for contact by a party to the proceedings and, relevantly for present purposes, the child must be “the subject of proceedings before the Children’s Court.”   

Precisely what is meant by being “the subject of proceedings before the Children’s Court” is not defined and may not be clear.   In particular, the Act does not specify whether, in speaking of proceedings, it is referring solely to current proceedings or whether, for the purposes of section 86, “proceedings before the Children’s Court” includes completed proceedings.   I suppose if section 86 had intended to comprehend completed proceedings, it might have spoken of a child or young person being subject to a care order rather than speaking about proceedings or it might have spoken of “current and completed proceedings”.   But, on the other hand, it might be argued that, had the legislature intended to restrict the court’s power to make contact orders to those cases awaiting final determination, it would have specified that limitation in clear and unambiguous terms, particularly in the context of legislation which is protective in character and particularly in circumstances where the importance of ongoing familiar relationships is emphasised by section 9(j).   As Mr. McLachlan reminded the court, the commanding principle in the construction of a statute passed as a remedy against evil and to protect against the dangers which confront or threaten persons or classes of “His Majesty’s subjects” is that, consistently with the actual language employed, the Act be interpreted in the sense favourable to making the remedy effective and the protection secure.   See Butler v. Fife Co [1912] AC 149 at 178-179 and Foskey v. L. 12 FAMLR 407.

In considering section 86, perhaps there is some analogy to be drawn with corresponding provisions of the Family Law Act 1975.   In that Act, in section 4(1), “proceedings” is defined as “a proceeding in a court, whether between the parties or not and includes cross-proceedings or an incidental proceeding in the course of or in connexion with a proceeding.”   The definition does not attempt to distinguish between current or pending proceedings on the one hand and completed proceedings on the other and makes no express reference to completed proceedings.   In the case of the Care Act, the Children and Young Persons (Care and Protection) Act 1998, “proceedings” is not defined at all but “care proceedings” are defined in section 60 as “proceedings under this Chapter” [ie Chapter 5] and, as in the case of the Family Law Act, no attempt is made to distinguish between current or pending care proceedings and completed care proceedings. 

Section 92 of the Family Law Act provides for intervention in proceedings other than proceedings for principal relief [ie divorce] by any person with leave of the court.   Section 92 does not specify that the right to intervene or the circumstances in which the court exercising jurisdiction under the Family Law Act will grant leave to intervene is limited to cases where proceedings for parenting orders are current and neither does section 86 of the Care Act specify that it is only in the context of pending proceedings that a contact application can be entertained. And when that proposition has been argued or relied upon before the Full Court of the Family Court of Australia, it has been rejected.

In an unreported decision of the Full Court on 31st March, 1978 in Smith & Van Dyken, a step-father was granted leave to intervene in proceedings for custody orders notwithstanding that, at the time leave was sought, the Father had already withdrawn his application so that there were no current proceedings before the court and, indeed, no completed proceedings except in the sense that proceedings had been commenced and then discontinued.

In Waters & Waters & Townsend [1978] FLC 90428, the Full Court dealt with the appeal of a woman, unrelated to but, from birth until some years after the break down of the parents’ marriage, the full time nurse of the subject child whose application to intervene in custody proceedings had been dismissed at first instance.   The marriage had long ago been dissolved in the Supreme Court of Victoria and Menhennitt J. had made final orders granting the custody of the child to the Father.   For the next six years, the Appellant, Ms. Townsend, continued to nurse the child until the Father decided to send the child to boarding school.    Ms. Townsend objected to that course and sought leave to intervene in the completed proceedings.   At that time, an outsider could not have brought such a custody application except as an intervenor in the proceedings of the parties and the Full Court [Watson, Wood S.JJ. and Strauss J.] set aside the orders of Treyvaud J. at first instance and, pursuant to section 92, granted leave to Ms. Townsend to intervene in the completed proceedings.

Although the definition of “proceedings” in the Family Law Act makes no express reference to completed proceedings, Watson SJ., delivering the unanimous judgment of the Full Court, observed that “the definition of ‘proceedings’ in the Family Law Act includes completed proceedings.   In my mind there is no basis for reading down the word ‘proceedings’ in section 92 to refer only to current or pending proceedings.   Looking at the Family Law Act as a whole, it is obvious that as far as constitutionally possible the Act is intended to cover the field in relation to the welfare of nuptial children.   Cases such as Robinson & Robinson [1977] FLC 90214 and Pearn & Appleby [1977] FLC 90231 in so far as they may be relevant support the above approach.”   I wonder then what, if any, would be the basis for restricting the meaning of “proceedings” in section 86 of the Children and Young Persons (Care and Protection) Act 1998 to current or pending proceedings and arbitrarily excluding completed proceedings. 

In the course of his judgment, His Honour made mention of two references to “current, pending and completed proceedings” where they appear, not in the definition of “proceedings,” but in the definition of “matrimonial cause” in section 4(1).   These appear at subparagraphs (ca)(ii) and (f) and although it might have been argued that, in those circumstances, the failure to include such a reference in the definition of “proceedings” argued for a restrictive reading of the term, the Full Court held otherwise.

At any event, in the present case, Jackson is the subject of current proceedings in the Children’s Court being the proceedings instituted by the Director-General’s application of 29th. May 2002.   Those proceedings being still being on foot, the court should now proceed to complete them by making final orders as to contact without delay.
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