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Finding that the child was a child in need of care (s71) – anorexic child – failure of parents to agree on medical treatment of child – whether inability to agree an inhibiting factor to effective treatment – the exercise of parental responsibility where the child is placed on a schedule under the Mental Health Act 1990
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No.256/05

In the Matter of Elizabeth 

MEMORANDUM

1. On 26th. April, 2005 the Director-General of the Department of Community Services filed his current application seeking care orders with regard to Elizabeth who was born on [ 1989].   Elizabeth is the daughter of [the Mother] and [the Father].   Her parents have been separated since Elizabeth was about two years of age and, predominantly, Elizabeth has lived with her mother although sometimes with her father.   The child is in the parental responsibility of the Minister pending further order pursuant to interim orders made on 26th April, 2005.   Elizabeth has a serious form of anorexia nervosa and there have been a number of occasions when she has attempted to harm herself.   From time to time her life has been in danger.   Presently, she is resident in a secure unit at John Hunter Hospital in Newcastle.  On 9th May, 2005, Elizabeth was placed on a Schedule 2 under the Mental Health Act 1990 and she has been certified as a mentally ill person or a mentally disordered person and she is an involuntary patient at John Hunter.   I understand that presently it is anticipated that she will be detained in hospital for a period of up to three months although it is clear that her hospitalisation may be prolonged or, alternatively, she may become eligible for an earlier discharge.

2. On 19th and 22nd April, when the matter came before the Court for establishment, Mr. Cook of Counsel appeared for the Director-General, Ms. Reynolds of Counsel appeared for the Mother and the Father was represented by his solicitor, Ms. Rowley.   Pursuant to an order which was neither opposed nor subsequently challenged, Elizabeth was separately represented by Ms. Renshall.

3. At the hearing, I was directed to a letter dated 8th April, 2005 which [the Mother] sent to Dr. Michael Dudley of Sydney Children’s Hospital at Randwick.   The letter is Exhibit “1” and a copy of it is annexure “C” to the affidavit of Dale Chiswick of 20th April, 2005.   I was directed to paragraphs 6, 7, 11, 17, 22 and 30 of that affidavit.   I read the report of Dr. Mark Kneebone which is annexure “B” to his affidavit and Dr. Dudley’s case presentation and medical report of 20th April, 2005, his letter of 4th May, 2005 to Departmental case workers, Briony Foster and Dale Chiswick, and the letter of Dr. Konya Roy of 11th May, 2005.   In addition, Dr. Dudley appeared and was cross-examined.

4. In relation to establishment – the question posed by section 71(1) is whether, by reason of a ground or grounds described in subsections (1)(a) to (1)(h) being demonstrated, Elizabeth is in need of care and protection or, following section 72, was in such need when the circumstances giving rise to these proceedings occurred or existed and would have continued in such need but for interim measures put in place by the Children’s Court or the Director-General.

5. On behalf of the Mother, Ms. Reynolds of Counsel contended that Elizabeth is not and has never been in need of care and protection within the meaning of section 71(1) and that no ground exists for ‘establishment’ - for a finding of need of care and protection and that the application should be dismissed.  She maintained that a judicial examination of the competing treatment models which might be made available for the child would demonstrate that [the Mother’s] prescription in that regard is appropriate and beneficial for Elizabeth so that, far from being in need of care and protection, she stood positively to benefit from her mother’s actions.  Secondly Ms. Reynolds contended that, even if a ground had existed, the application should be dismissed because Elizabeth’ is no longer in need of care and protection, not because of any arrangements to which section 72 refers but because of actions which have been taken under the Mental Health Act 1990 under which she has ample and sufficient care.   Thirdly, Ms Reynolds urged the dismissal of the applications because, as she contended, a finding of need of care and protection is pointless and futile unless it leads to some effective care order which, given Elizabeth’s status under the Mental Health Act, is outside the power of this Court.   

6. The evidence establishes clearly that Elizabeth’s condition is and has been very dangerous and her life is and has been in danger.   There have been multiple acts of self-harm and at least several apparent attempts at suicide.   It has been necessary to take extreme steps, known as “therapeutic supervision level 1,” to watch her and guard her against herself.   A particular course of psychiatric treatment has been pursued at Sydney Children’s Hospital under the direction of Dr. Michael Dudley.   Notably this treatment involves the use of SSRIs (selective serotonin re-uptake inhibitors) which are an anti-depressant medication in the nature of Prozac.

7. The Mother is utterly opposed to the use of SSRIs and the emphasis on medication in Elizabeth’s treatment and she is attracted to a different approach altogether.  That approach, which has been pioneered by the Karolinska Institute in Sweden, abandons psychiatric theory and eschews medication in favour of a regime involving computer-supported eating training, maintenance of body warmth by use of warm rooms and, occasionally, specially designed thermal wear and the restoration of a rewarding social life promoted by the involvement of teachers, dentists, hairdressers and housing officers and the like.      

8. As Elizabeth’s condition fluctuated and sometimes worsened, [the Mother] became increasingly dissatisfied and frustrated by the adherence of Dr. Dudley and his team to a psychiatric model which led to her letter of 8th April, 2005.   In that letter she instructed Dr. Dudley and his staff to wean Elizabeth’ off the medication which had been prescribed and which formed the basis of her treatment at the Sydney Children’s Hospital.   There was to be “full cooperation with the Swedish doctors and treating team regarding the details needed to prepare for Elizabeth’s treatment in the Mando Clinic in Stockholm” and “any interference with my daughter getting proper treatment in Sweden will be subject of immediate action by my lawyers.” 

9. In her letter of 8th April, 2005, [the Mother] directed that “Dr. McVeigh (of the S.C.H. staff) be removed from all contact with Elizabeth” and that another staff psychiatrist, Dr Rogoz have no further role in Elizabeth’s treatment. [The Mother] went on to give “provisional” authority for Dr. Dudley and Dr. Roy to continue their treatment of Elizabeth but only “within the terms of this letter” but only for the purpose of stabilising her condition including her blood pressure preparatory to moving her to another hospital or to Sweden.   Then she went on to say that “on all the available evidence the treatment regime provided by the hospital (and prescribed and administered by Dr. Dudley) is more probably than not a substantial cause of her suicidality.”

10. [The Mother] accused Dr. Dudley of being “in a conflict of interest situation” regarding Elizabeth’s treatment and being unobjective.   Finally, [the Mother] reminded Dr. Dudley that “any further publication of the contents of this letter will be at your own risk.”  It is clear that [the Mother]’s letter would have been extremely troubling to the medical staff at the Sydney Children’s Hospital in their care and treatment of Elizabeth not least because it was by no means clear that the Mother’s prescription of her preferred mode of treatment and the withdrawal of her consent to certain elements of Elizabeth’s regime accorded with the Father’s wishes.   

11. I reject Ms. Reynolds’ submission that an enquiry as to whether or not this case should be established calls for an examination of the competing treatments available for Elizabeth.   Such an enquiry is unlikely to be useful given that these are matters of scientific uncertainty which, worldwide, defy and divide expert medical opinion and are unlikely to be resolved in the Children’s Court of New South Wales.   At any event, it seems to me that the Court need not go that far to determine if Elizabeth is or at the relevant time and in the relevant sense was in need of care and protection.   That can be determined by answering a much simpler question.   

12. Up until the making of an interim care order, Elizabeth’s status was described by section 61C(1) of the Family Law Act 1975 which provides that “each of the parents of a child who is not 18 years of age has parental responsibility of the child.”   Accordingly, while [the Mother] was entitled, in the exercise of her parental responsibility, to issue the directions contained in her letter of 8th April, 2005, Dr. Dudley and the hospital authorities were entitled to take account of the failure of the Father, to concur in her decision and the prospect that he might well countermand her decision.   Dr. Dudley spoke to [the Father] about the Mother’s letter of 8th April, 2005 as a result of which he did not regard the letter as representing the Father’s opinions in the matter.   The treating team could not, as it seems to me, be confident of being able to continue whatever treatment model they chose and, in a case like this, where the child’s life was at stake, it was intolerable and inconsistent with Elizabeth’s safety, welfare and well-being that the maintenance of a coherent treatment plan be so precarious.

13. I think that the questions regarding establishment of this matter are firstly, was there a failure of the parents to agree or a likelihood that they would fail to maintain an agreement as to the appropriate treatment model for their daughter and, secondly, was that failure and/or likelihood of failure actually or potentially inhibiting or compromising of the efficient treatment of the child.   If the answer to those questions is yes, then I should have thought a ground under section 71(1)(d) had been demonstrated.

14. Dr. Dudley told the court that, for many months, the continued administration of SSRIs had been an issue between [the Mother] on the one hand and [the Father] and the treating team on the other.   He said that this situation persisted right up to the time of the making of the interim care order.  Dr. Dudley said that there was a period, early in Elizabeth’s illness, when parental disagreement with regard to treatment was less obvious than it subsequently became but, from about September, 2004, it became “progressively unmanageable.”   In particular, he said, at no time did [the Father] indicate agreement to the Mother’s demand that SSRIs be withdrawn and the medical team felt conflicted and lacking “freedom to move.”   Even when Dr. Dudley discussed with [the Father] the terms of the Mother’s letter of 8th April, 2005, the Father was unable or unwilling to commit himself to the Mother’s prescription for Elizabeth’s care.  

15. Dr. Dudley told the Court that Elizabeth was well aware of the differences between her parents and that they were in disagreement about her treatment. According to Dr. Dudley, the parental disagreement and their failure to present a unified position to the hospital put those charged with Elizabeth’s treatment in a position where treatment options could not be pursued to their natural conclusion.   He thought that, in happier circumstances, an enhanced dosage of medication might have been administered in controlled conditions, useful discussions with the parents on issues calling for closer examination might have facilitated treatment and it would probably have been easier eliciting Elizabeth’s wishes and opinions.   As it was, Dr. Dudley continued, the child was under great pressure knowing that her parents were of less than one mind so far as her treatment was concerned and found it too difficult to choose between them.   Accordingly, her views which the treating team would have wished to consult were unavailable to them. 

16. According to Dr. Dudley, it would have been particularly useful more effectively to pursue psychotherapy with Elizabeth but the effectiveness of this avenue was diminished by reason of Elizabeth’s preoccupation with the conflicting views of her parents and their inability to agree with regard to her proper care and treatment.   In summary, Dr. Dudley told the Court that the treating team’s capacity to act therapeutically was diminished because of the failure of Elizabeth’s parents to maintain a united view with regard to her care and treatment and because, due to her parents’ disagreements, Elizabeth found it very difficult to make proper choices and express her own views.   It is significant, I think, that when an order under section 99 was made appointing Ms. Renshall as a separate representative to act in Elizabeth’s interests rather than as her legal representative, it was on the basis that, although over ten years of age, she found herself unable or unwilling to choose between the prescriptions of her mother and those of her father and Dr. Dudley and his team. 

17. The Case Presentation of 24th February, 2005 notes the difficulties in retaining parental consent for treatment “and difficulties when one parent consents and the other does not” and on 10th June, 2005 a meeting involving Dr. Dudley and Dr. Jureidini of the Women’s and Children’s Hospital in Adelaide records Dr. Dudley’s concession that, until an ultimate decision as to Elizabeth’s future mode of treatment can be taken, the treating team “is managing but not being therapeutic.”  

18. In all those circumstances, it seems to me that the parents could not and cannot be relied upon to reach and maintain a consistent agreement as to the mode of treatment which the medical authorities should administer for Elizabeth and that their inability in that regard was an inhibiting factor in Elizabeth’s treatment.   Accordingly, I think that, at the time when the application was brought, there was a ground under section 71(1)(d).   

19. Dr. Dudley’s evidence is that the interim care order was “enormously helpful” with regard to Elizabeth’s care and treatment.   Since the intervention under the Mental Health Act, however, her treatment has been a matter for the medical authorities and the roles of the parents and the Minister who holds parental responsibility for Elizabeth pursuant to the interim care order have been greatly diminished.   If Elizabeth is no longer in need of care and protection, it is primarily because of action taken under the Mental Health Act but, prior to that, the need of care and protection was real enough and was provided by the interim care order.   

20. Section 72 (2) provides an option for the Court to dismiss an application in the event of a finding that the need of care and protection is entirely passed and Ms. Reynolds’ contention is that, even if there had been a need in the past, it has evaporated as a result of Elizabeth having been placed on a schedule.   It is true that, during the currency of her schedule, the decisions about where Elizabeth lives and what treatment she will receive is a matter for the medical authorities but they may although they need not consult the Minister or the parents.   The period of time she will remain an involuntary patient is also removed from their hands.   But I think there is still room for the exercise of parental responsibility for Elizabeth.   The medical authorities are entitled to consult Elizabeth’s parents and, I think, to consult the Minister should Elizabeth remain in the Minister’s parental responsibility.   “Relatives and friends” are authorised by section 68 of the Mental Health Act, to apply to the medical superintendent for an early discharge of a patient and I think the Minister, if she holds parental responsibility for Elizabeth, must be in a similar position.   Pursuant to section 3 of the Children and Young Persons (Care and Protection) Act, “parental responsibility” includes “all the duties, powers, responsibilities and authority which, by law, parents have in relation to their children.”    

21. Furthermore, it is unclear when Elizabeth may be discharged and what will the extent of her medical and other needs at that time and, at that time, it will be an option of the medical authorities pursuant to section 68(2)(a) of the Mental Health Act to discharge Elizabeth into the care of a “relative or friend” on that person’s undertaking that she will be provided with proper care.   In all those circumstances, I am unable to say that the present case should not proceed to a finding and, rather, should be dismissed but, instead, I make a finding of need of care and establish the case on the ground provided in section 71(1)(d) and I direct the Director-General to submit a care plan to the Court within 28 days.
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